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John Adam Di Pietro, Esquire Fran Marabella, Borough Manager
2116 Old Arch Road Borough of Conshohocken
EastNoniton, PA t9401 1 West First Avenue, Suite 200

Conshohocken, PA 19428

Re: Proposed Amendment to Chapter 27 of the Conshohocken Borough Zoning Ordinance of
2001, Part 12, R-O - Residential Office District, S 27-1202

Dear John and Fran:

We write in further support of our correspondence, dated April 10, 2013, and in reply to
the inaccurate statements contained in the letter, dated April 71,2013, submitted by Darwin R.
Beauvais, Esquire, on behalf of the Conshohocken Revitalization Alliance ("CRA";.

Current Use of the Property

CRA asserts that "the property is not being operated as a nonconforming use as a used
and new car dealership." CRA argues that WaWa cannot argue that the use is grandfathered
because it has been abandoned.

The Conshohocken Borough ZoningCode defines "abandonment" of anonconforming
use as follows:

ABANDONMENT

For purposes of this Chapter, a nonconforming use shall be
presumed abandoned when it has been discontinued, with a clear
intention of not being resumed, for a period of at least one year. It
shall be presumed that a nonconforming use has not been
abandoned if it can be demonstrated that the use has been
consistently in use or that a genuine effort has been made to sell,
lease, remodel, or otherwise maintain the use.

Borough Code $ 27-202.

LEGAL\16063560\l



John Adam Di Pietro, Esquire
Fran Marabella
April 16,2013
Page2

Non-use alone will not satisff a party's burden to prove abandonment. LaTrobe v. Zoning
Hearing Board, 686 A.zd 888, 890 (Pa. Commw. 1996). Actual abandonment must be

demonstrated by other evidence, such as overt acts, a failure to act, or statements. Metzger v.

Bensalem Township Zoning Hearing Board, 165 Pa. Commw. 35i,, 645 A.2d 369 (Pa. Cnwlth.
1994). Where non-use occurs because of events beyond the owner's or occupier's control, such as

financial difficulties, there is no actual abandonment. Id. A temporary discontinuance of use is
not abandonment,, nor is a lapse of time between the departure of one lessee and the anival of
another. LaTrobe, 686 A.2d at 890. "A finding of abandonment requires proof of an intent to
relinquish the use voluntarily." Metzger,645 A.2d at 371. Finally, the person asserting

abandonment bears the burden of proving that (i) the landowner intended to abandon the use; and
(ii) that the use was actually abandoned. LaTrobe, 686 A.2d at 890; Spencer v. Rockland
Township Zoning Hearing Board, I I I Pa. Commw. I I I, 533 A.2d 497 (Pa. Cmwlth. 1987).

CRA's letter is the very first time that claim of abandonment of the non-conforming use

of the Subject Property has been raised to oppose the Proposed Amendment. In the unfortunate
event that the Proposed Amendment is not adopted, and WaWa does not become a member of
the Conshohocken community, CRA and/or the Borough will not be able to sustain its burden of
demonstrating that E.F. Moore,Inc. (ooMoore") intended to abandon its nonconforming use of the
property and that it has actually abandoned the nonconforming use.

Since 1935 through to the present date, and notwithstanding General Motors' effective
termination of its franchise, Moore has continuously operated an automobile dealership with
sales of automobiles and parts, a service and a body shop at the Subject Property. It is open for
business 6 days a week. Moore has continuously paid sales taxes on a monthly basis on any
revenue, and has paid all state and local taxes - including real estate, sewer, mercantile or
otherwise, to all state and local tar<ing bodies. Mr. Dennis Moore, the President of Moore, is on-
site each day of the week, and he has continuously maintained the dealership's Conshohocken
Business license.

In the event that the current development plan for the Subject Property is not
approved, either the developer or E.F. Moore,Inc. intends to expand its current operation
with either a new car or larger used car agency and to increase its current service, body
shop, and parts departments. Clearly, based on the above facts, and the applicable law,
there can be no credible claim that Moore has abandoned its non-conforming use of the
Subject Property. Accordingly, CRA's legal conclusion that the current non-conforming
use has been abandoned is without basis in fact or in law, and should be disregarded by the
Borough.

The Proposed Amendment Does Not Constitute'6Spot 7-oning."

CRA argues that the Proposed Amendment constitutes spot zoning because the Proposed
Amendment "bears no relationship to the ZoningCode," and because "it singles out one lot for
different treatment than that accorded to other similarly situated land of an indistinguishable
character for the economic benefrt of the owner of that sole lot." To the contrary, the reverse is
true. The Subject Property is distinguishable from other similarly situated land, and as presently
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zoned, the R-O District, a mere five (5) block area, treats the largest lot in that five block area,
differently than that accorded to other similarly sized parcels in the Borough.

First, as is readily evident in reviewing the Borough Zoning Map, the Subject Property is
the largest tract of land in the R-O District. Similarly sized parcels within the Borough generally
fall within the BC District, or one of the Specially Planned Districts. Further, the Subject
Property also exceeds the size of adjoining parcels, whether they be part of the R-O Dishict or
BR'l District.

Second, the Subject Property is different from all other sites in the immediate
neighborhood in that it has been utilized as a non-conforming commercial property, unlike any
other adjoining property or tract within the immediate neighborhood. This non-conforming use
is bolstered by the fact that the Subject Property enjoys a significant frontage along Fayette
Street, a major roadway, and that frontage is also larger in size than any other property within the
R-O District.

Third, and contrary to the claims of CRA, the Borough Revitalization Report does
recommend that the Borough consider and encourage the development of a retail convenience
store within the Borough. Similarly, the Comprehensive Plan encourages the Borough to attract
new business development in the Borough and business reinvestment in the Borough, while
supporting a cohesive and attractive built environment. The Proposed Amendment does just that

- it sets forth a clear and consistent set of guidelines for the future development of the R-O
district, where none existed before, designed to attract new business development. It contains
minimum threshold requirements for issues like business scale, setback, landscaping, and
signage and provides for shared parking. Given its location, large size and frontage, the Subject
Parcel, unlike any other parcel in the R-O District, is uniquely positioned to accommodate new
business development, while enhancing the uses of the surrounding parcels.

Additionally, and as admitted by CRA, when the Borough enacted the five block R-O
District ordinance, it did so with the knowledge that the Subject Property did not satisfy the
stated purposes of the R-O District. The R-O District has as its stated purpose the preservation
of Victorian and turn-of-the-century buildings, and the "residential quality" of Upper Fayette
Street. While CRA argues the relevant analysis must consider the "surrounding land" and not
what the lot contains, when this Ordinance was written, the Subject Property did not conform,
was treated separately from all other parcels within the R-O District, with a few exceptions, and
even today, the Subject Property does not conform with the stated intent of the R-O District.
There is only one R-O District, in the entire Borough, and it is a five block area, containing other
commercial uses, including a dry cleaning plant, with a parking lot, a cemetery, and seve.al
office conversions. Since the Subject Property can never comply with the legislative intent for
the R-O District, by definition, since it has never been used as a residential parcel and does not
contain a Victorian or turn-of-the- century building, the denial of the Propoied Amendment
would treat the Subject Property differently from all other parcels of the same size and frontage
within the Borough, to the detriment of the property owner.
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Finally, the location of this Parcel vis'd-vis Whitemarsh Township and the parcels

adjoining the Borough line also demonstrates that the Proposed Amendment does not constitute

spot zoning. The Parcels to the North on both sides of Fayette Street are zoned non-residential,
and consist of office buildings, with parking. A simple drive north on Fayette Street

demonstrates that it serves as an entrpvay to a commercial corridor including a gas and service

station, another used car dealership, and other retail uses. In short, the character and zoning of
the sturounding parcels is not an adequate basis upon which to deny the Proposed Amendment
and the Proposed Amendment does not create an "unnatural use."

The Proposed Amendment Wiil Not Interfere With Comprehensive Planning And Does

Not Endanger the Public Health, Safety, Morals and General Welfare.

CRA has failed to demonstrate that the Proposed Amendment will interfere with the

Borough's Comprehensive Plan and will endanger the public health, safety, morals and general

welfare. Indeed, the only alleged harm identified by CRA is that the Proposed Amendment will
permit a retail "chain" to do business within the Borough. This is not a valid reason to oppose the

Proposed Amendment.

First, the Borough has permitted other "chains" to do business within the Borough - such

as Jimmy John's, CVS, several retail banking establishments, and other gas stations, with no
resulting harm to the Borough or the character of the Borough. These businesses have not
endangered the public health, safety, morals and general welfare of the Borough. The same is
true with the proposed WaWa.

Second, the Proposed Amendment, and the proposed development of the Subject
Property into a retail convenience store, including the sale of fuel, is not an effort to create an
"island" within the R-O District to the detriment of the public health, safety, morals and general

welfare. This is readily apparent when reviewing the Sketch Plan. The proposed development
includes aplaza, a seating area, and a new pedestrian walkway which will vastly improve the
residential like quality of the Subject Property along Fayette Street. Further, the proposed
development of the Subject Property will be integrated with the adjoining Borough stadium and
playing fields, and will improve the parking congestion in the BR'l District with the
construction of a new parking lot for the benefit of the Stadium and playing fields. These
improvements can only enhance and improve the public health, safety and general welfare ofthe
community, and serve only to further the stated goals of the Comprehensive Plan for the
Borough to improve the quality of life within the Borough.

The Fact That The Proposed Amendment Wilt Encourage Competition In the Business
Community Is Not A Valid Basis To Object To the Proposed Amendment.

CRA's core mission is to prevent competition in the Borough. As was made plain during
previous public meetings, CRA's members do not want the Proposed Amendment to pass
because they fear the entry of WaWa into the Borough's commercial community. However, any
refusal to approve the Proposed Amendment for the purpose of limiting or prohibiting
competition is illegal under the laws of this Commonwealth.
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ln Boyle Appeal, 116 A.zd 860 (Pa. Super. 1955), the Pennsylvania Superior Court was
confronted with an appeal from a number of property owners in the Borough of Crafton, who
opposed the Borough's decision to amend azonrngordinance to change the classification of a
certain tract of land from o'Residential District D" to "Commercial District." Similar to the
Proposed Amendment here, the appellants challenged the zoning amendment on the basis that,
among other things, it constituted "spot zoning" and as an owner of a commercial building in the
original commercial district he was entitled to protection against competition being established in
a new area. Id. at 864-865. The Superior Court found the appellants' claims to be entirely
without merit. In so doing, the Superior Court held:

Under some circumstances zoning does limit competition by
resticting the area within which it can be established or conducted.
This is a by-product of zoning. An ordinance which results in the
restriction of competition is not unlawful because of it. But the
purpose of zoning is not to limit competition.It would be unlawful
for the municipality to zone or rezone, or refuse to zone or rezone,
for this purpose. Id. Unlike public utility laws, zoning is not for the
pqpose of limiting or prohibiting competition, and when that is the
only purpose of a zoning ordinance it must be declared invalid.

Id. at865. Consequently, the Superior Court found that the appellant was not entitled to
protection against competition by means of a zoning ordinance.

Here, similar to the appellants in Boyle Appeal, CRA asks the Borough to reject the
Proposed Amendment to limit the competition in the Conshohocken commercial marketplace in
their own self-interest, and not in the interest of the community as a whole. The Borough should
reject this argument as illegal as a mafier of law and as not in the best interests of the Borough
for the reasons previously stated.

Conclusion

When challenging a zoning ordinance as "spot zoning," the challenging party can only
prevail if he shows that the provisions of the zoning ordinance are arbitrary and unreasonable,
and have no relation to the public health, safety, morals and general welfare. BPG Real Estate
Investors-Straw Party II, L.P. v. Boardof Supervisors,900 A.zd140,150 (Pa. Commw.2010).
If the validity of the ordinance is debatable, it must be allowed to stand. In re Appeal of Realen
Valley Forge Greenes Associates,838 A.2d 718,729 (Pa. 2003). This is because the right of
landowners in this Commonwealth to use their properfy as they wish, unfettered by
governmental interference except as necessary to protect the interests of the public and
neighboring property owners, is of ancient origin, recognized in the Magna Carta, and
memorialized in Article I, Section I of the Pennsylvania Constitution. Id. at727. The limit
beyond which the power to zone in the public interest may not transcend is the protected
properly rights of individual landowners. Id. at728,
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The nanral or zealous desire of many zoning boards to protect,
improve, and develop their community, to plan a city, or a
township or a community that is both practical and beautiful, and
to conserve the property values as well as the tone of that
community is commendable. But they must remember that
property owners have certain rights which are ordained, protected
and preserved in our Constitution and which neither zeal nor
worthwhile objectives can impinge upon or abolish.

Id. citing Cleaver v. Board of Adjustment,2}} A.zd408,413 n. 4 (Pa. 1964).

The above cautionary words are applicable here. On the one hand, the applicant has

submitted a Proposed Amendment, which does not evidence an intent to abandon a

nonconforming use, but rather, evidences "a genuine effort to sell and then to remodel an
existing nonconforming use," in full accord with the existing Borough Code. The applicant has

further demonstrated that the Proposed Amendment will not harm the public health, safety,
morals and general welfare, and has demonstrated that the Proposed Amendment will not
endanger the Comprehensive Plan. The applicant has further submitted a Proposed Plan that will
greatly improve, enhance, and benefit the surrounding land. On the other hand, CRA has not
produced any credible arguments to support its claim that the Proposed Amendment constitutes
"spot zoning," is contrary to the Comprehensive Plan, or endangers the public health, safety,
morals and general welfare.

Quite simply, the Proposed Amendment, if approved, does not constitute spot
zoning and if the Proposed Amendment is adopted and challenged, Provco will defend the
ordinance on behalf of the Borough.

For these reasons, and the reasons set forth in the applicant's April 10, 2013
conespondence, we respectfully request that the Proposed Amendment and Sketch Plan be
approved.

Should you have any or concems, please feel free to contact me.

Sincerely,

RW

cc: Michael Cooley (Via Email Only)
Joseph S. Botta, Jr. (Via Email Only)
Bruce Goodman (Via Email Only)
Marcel L. Groen, Esquire (Via Email Only)
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Susan Bratton (Via Email Only)
Michael Viscuso (Via Email Only)
Jerry Holtz (ViaEmail Only)
Daruin R. Beauvais, Esquire (Via Email OnlV)
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