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Catherine M. Harper, Esquire Attorneys for Appellants
Attorney 1.D. No. 34568

TIMONEY KNOX, LLP

400 Maryland Drive

P.O. Box 7544

Ft. Washington, PA 19034-7544

Tel: 215-646-6000

email: charper@timoneyknox.com

AND

Gary A. DeVito, Esquire

Attorney 1.D. No. 36421

Stephen G. Pollock, Esquire

Attorney 1.D. No. 22724

ZARWIN BAUM DEVITO KAPLAN SCHAER TODDY, P.C.
1818 Market Street, 13th Floor

Philadelphia, PA 19103-3638

Tel: 215-569-2800

email: gadevito@zarwin.com

email: sgpollock@zarwin.com

APPEAL FROM THE ENACTMENT OF A LAND : COURT OF COMMON PLEAS
USE ORDINANCE NO. 08-2017 BY THE : MONTGOMERY COUNTY, PA
BOROUGH COUNCIL OF CONSHOHOCKEN : CIVIL DIVISION - LAW
BOROUGH ON NOVEMBER 15, 2017 :

INVOLVING FAYETTE STREET AND 11TH : NO.

AVENUE AFFECTING PROPERTY OWNED BY
PROVCO PINEVILLE FAYETTE, L.P.

BY:

CLARE M. DORSEY
19 E. 11TH AVENUE, CONSHOCKEN, PA 19428

and

KRIS J. WALLER
100 E. 10TH AVENUE, CONSHOCKEN, PA 19428

and

LISA RHODES :
1108 FAYETTE STREET, CONSHOHOCKEN, PA 19428 :
: LAND USE APPEAL

and

FAMIRA INVESTMENTS :
1018 FAYETTE STREET, CONSHOHOCKEN., PA 19428 :
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NOTICE OF LAND USE APPEAL

Petitioners, Clare M. Dorsey, Kris J. Waller, Lisa Rhodes, and Famira Investments, by
their attorneys Zarwin Baum and Timoney Knox, LLP, hereby appeal from the enactment of
Ordinance No. 08-2017 by the Borough Council of Conshohocken Borough on November 15,
2017, and in support thereof states the following:

1. Petitioner Clare M. Dorsey is an adult individual who owns real estate at 19 E.
11th Avenue in the Borough of Conshohocken as her home, in proximity to the property affected
by Zoning Ordinance No. 08-2017 for property located at 1109 and 1119 Fayette Street and 1201
Butler Pike.

2. Petitioner Kris J. Waller is an adult individual who owns a home at 100 E. 10th
Avenue in the Borough of Conshohocken who is affected by Zoning Ordinance No. 08-2017 and
in close proximity to property located at 1109 and 1119 Fayette Street and 1201 Butler Pike.

3. Petitioner Lisa Rhodes is an adult individual who owns a property at 1108 Fayette
Street in the Borough of Conshohocken which she uses as her home and is affected by Zoning
Ordinance No. 08-2017 in close proximity to the property located at 1109 and 1119 Fayette
Street and 1201 Butler Pike.

4. Famira Investments, a Pennsylvania limited liability company that owns real
estate at 1018 Fayette Street in the Borough of Conshohocken and is affected by Zoning
Ordinance No. 08-2017 and is in close proximinty to the property located at 1109 and 1119
Fayette Street and 1201 Butler Pike.

5. All of your Petitioners/Appellants are jointly and severally aggrieved persons
because the enactment of Ordinance 08-2017 will have a detrimental effect on their use and

enjoyment of their own properties in the vicinity of the Provco Property and will result in high
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traffic use of the Provco Property which is incompatible with the residential uses in the
neighborhood.

6. Provco Pineville Fayette, LP, equitable owner of properties located at 1109, 1119
Fayette Street and 1201 Butler Pike, ("Provco Property") after losing an Application for a
variance to the Conshohocken Borough Zoning Hearing Board in order to use the property as a
convenience retail food market including 10 gas pumps under a canopy and a 4,736 square foot
Wawa convenience store, filed an Application on or about June 29, 2017 requesting that
Conshohocken Borough enact a Zoning Ordinance "text" amendment to allow a convenience
store including the sale of fuel, ATM and lottery sales under certain circumstances in the R-O
Residential Office District in the Borough of Conshohocken. Attached hereto as Exhibit "A" is a
copy of the Zoning Hearing Board Decision, and as Exhibit "B" a copy of the Application filed
by Provco Pineville Fayette, LP for the "text" amendment.

7. The purpose of the Borough of Conshohocken Residential Office District (R-O),
according to the Zoning Ordinance, "is to encourage the retention and preservation of existing
Victorian and early 20th century residences by permitting residential uses and conditionally
allowing limited office conversions. Furthermore, it is the intent of this part to maintain the
existing residential streetscape of Upper Fayette Street through regulations that allow these
conversions only when front facade and porches are preserved and if building additions and
parking areas are not constructed in front yards." Section 27-1201 of the codified ordinances of
the Borough of Conshohocken in Chapter 27 "Zoning."

8. The Ordinance itself permits, for the first time, "a convenience retail food store
including sale of fuel, ATM and lottery sales," on properties "last occupied or used as a
nonconforming commercial use, provided the property does not contain a Victorian or early 20th

century residential structure." Ordinance 08-2017.
3
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9. The proposed Ordinance was submitted to the Borough Planning Commission and
the Montgomery County Planning Commission, and both the Montgomery County Planning
Commission (September 7, 2017) and the Conshohocken Borough Planning Commission
(September 14, 2017) recommended against making the zoning text change.

10. The Pennsylvania Municipalities Planning Code ("MPC"), 53 P.S. §10101 ef seq.,
provides in Section 609, "Enactment of Zoning Ordinance Amendments," as follows:

Before voting on the enactment of an amendment, the governing
body shall hold a public hearing thereon, pursuant to public notice,
and pursuant to mailed notice and electronic notice to an owner of
tract or parcel of land located within a municipality or an owner of
mineral rights in a tract or parcel of land within the municipality,
who has made a timely request in order with Section 109. In
addition, if the proposed amendment involves a zoning map
change, notice of said public hearing shall be conspicuously posted
by the municipality at points deemed sufficient by the municipality
along the tract to notify potentially interested citizens. The
affected tract or area shall be posted at least one week prior to the
date of the hearing. 53 P.S. §10609(b)(1).

11. The Municipalities Planning Code further provides, "In addition to the
requirement that notice be posted under Clause (1), where the proposed amendment involves a
zoning map change, notice of the public hearing shall be mailed by the municipality at least 30
days prior to the date of the hearing by First Class Mail to all addresses to which real estate bills
are sent for all real property located within the area being rezoned, as evidenced by tax records
within the possession of the municipality. The notice shall include the location, date and time of
the public hearing. A good faith effort and substantial compliance shall satisfy the requirements
of this subsection." 53 P.S. §10609(b)(2)(i). The Borough did not comply with the notice
requirements of the MPC.

12. Conshohocken Borough Council ("CBC") failed to follow the procedural

mandates of §27-503 of the Conshohocken Borough Zoning Code where it was not until its
4
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October 18, 2017 meeting that it decided to hold a public hearing on voting on the enactment of
the proposed Ordinance 08-2017.

13. At this October 18, 2017 meeting, the CBC voted for the first time to hold a
public hearing on voting on the enactment of the proposed Ordinance 08-2017.

14.  The passage of Ordinance 08-2017 is void ab initio where it failed to follow the
express language of §28-503 B. where Provco's Application for the Amendment was not referred
to the Conshohocken Borough Planning Commission for a period of 30 days prior to the
hearing to allow it its review and comment. (Emphasis supplied). No hearing on the
proposed amendment was authorized until the CBC vote on October 18, 2017. Therefore, there
was no referral for the 30 day period prior to the public hearing.

15.  The passage of Ordinance 08-2017 is void ab initio where it failed to follow the
express language of §27-503 C. where Provco's Application for the Amendment was not referred
to the Montgomery County Planning Commission for a period of 30 days prior to the hearing to
allow for its review and comment. (Emphasis supplied). No hearing on the proposed
amendment was authorized until the CBC vote on October 18, 2017. Therefore, there was no
referral for the 30 day period prior to the public hearing.

16. A public hearing was held on November 15, 2017 at which the CBC did not allow
presentation of any expert witnesses on behalf of your Petitioners and others. Following "public
comment,” the CBC immediately by a vote of 4-3 passed Ordinance No. 08-2017. A copy of
Ordinance No. 08-2017 as approved is attached as Exhibit "C". Thereafter, on the same night,
the Borough Council of Conshohocken Borough approved the land development application of
Provco Pineville Fayette, LP for land development of the site as a retail convenience store

(Wawa) with gas pumps in accordance with the newly enacted Ordinance.
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17. The enactment of Ordinance No. 08-2017 is void ab initio for failure to comply
with the notice requirement of the Municipalities Planning Code, specifically, including, a failure
to post the property in accordance with the requirement for a rezoning, or notify those people in
the area being rezoned in sufficient time before the hearing to ensure that they could be heard on
the subject of the Ordinance since the Text Amendment was actually a "map change," or "spot"
rezoning.

18. In addition to the foregoing, the enactment of the Zoning Amendment also
violates specific provision of the Borough of Conshohocken's Zoning Ordinance, particularly
Section 27-502, "Application for Amendment," in that the Zoning Ordinance requires that the
Applicant supply "A plan or map showing the extent of the area to be rezoned or districts to be
affected, streets bounding and intersecting the area, land use and zoning classification of abutting
districts, and photographs of the area to be rezoned and abutting areas," and that information was
not supplied with the Application and not required to be supplied by Borough Council.

19. Section 27-502 requires other information from the Applicant which was not
supplied, and as a result therefore, the adoption of the Ordinance violated the Borough of
Conshohocken's own Zoning Code.

20.  In addition, as required by both the Municipalities Planning Code and the
Borough Code of Ordinances, the Borough Solicitor was to have published either a full text of
the proposed Zoning Amendment or "a reasonably detailed summary prepared by the Borough
Solicitor,” to inform the public of the nature of the proposed zoning amendment. Attached
hereto as Exhibit "D" is a true and correct copy of the summary legal notice which does not
adequately detail for the purpose of informing the public that the proposed text amendment
applied to only one property and would permit a convenience store previously rejected by the

Borough's Zoning Hearing Board.
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21A. Pursuant to Conshohocken Ordinance 27-504(3), notice of the zoning amendment
hearing was to have been mailed to persons who had registered for this notice and the Borough
failed to adhere to its own Ordinance and failed to mail notice as required and therefore the
amendment was not validly adopted and should be ruled void ab initio.

22. Pursuant to Conshohocken Ordinance 27-504(4), conspicuous perimeter posting
of the affected tract was required if the proposed amendment involves a Zoning Map change.
Although labeled a "text amendment," the proposed amendment actually effectuates a zoning
map change for the Provco Property which substantially changes the character of the property in
relation to the other properties in the R-O Residential District that are not eligible for
development as a convenience retail food store including the sale of fuel, ATM and lottery sales.

23.  Therefore, Ordinance No. 08-2017 is void ab initio where there was no perimeter
posting of the Provco Property which was singled out by its terms for special legislative
treatment as required by Conshohocken Ordinance 27-504(4).

WHEREFORE, your Appellants/Petitioners respectfully request that this Court will
invalidate the Borough of Conshohocken Ordinance No. 08-2017 due to procedural defects in its

enactment, and award such other relief as the Court deems necessary and appropriate.

Respectfully submitted,

Gry A. DeVito, Esquire
ephen G. Pollock, Esquire

Yodis ST Attorneys for Appellants/Petitioners
Dated: %Z’/ {7[”/ f/
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VERIFICATION

I, Clare M. Dorsey hereby verify that [ am a Petitioner, and [ make this Verification and
state that the facts set forth in the attached Land Use Appeal from Enactinent ot Ordinance No.
08-2017 by Conshohocken Borough Council, are true and correct to the best of my knowledge,
information and belief.

I understand that false statements made herein are subject te the penalties of 18 Pa.

C.S.A. §4904 relating to unsworn falsitication to authorities,

/o :
_ A )

Date: /. // N, iy / A (/ ///”’J
Y Clare M. Dorscy /)
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VERIFICATION

I, Kris J. Waller hereby verify that [ am a Petitioner, and I make this Verification and
state that the facts set forth in the attached Land Use Appcal from Enactment of Ordinance No.
08-2017 by Conshohocken Borough Council, are true and correct to the best of my knowledge,
information and belief.

I'understand that false statements made herein are subject to the penalties of 18 Pa.

C.S.A. §4904 relating to unsworn falsification to authoritics.

Date: /), ML] %/ /1)/( (1A

S KusJ "Waller
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VERIFICATION

I, Julian Miraglia, Managing Member of Famira Investments, a Pennsylvania Limited
Liability Company, hereby verify that I am a Petitioner, and I make this Verification and state
that the facts set forth in the attached Land Use Appeal from Enactment of Ordinance No. 08-
2017 by Conshohocken Borough Council, are true and correct to the best of my knowledge,
information and belief.

I understand that false statements made herein are subject to the penalties of 18 Pa.
C.5.A. §4904 relating to unsworn falsification to authorities.

Famira Investments. a Pennsylvania Limited Liability
Company

Date:/f PJ{‘L i7 /QJMW ///WMVQ{AL

o ' 1an Miraglia, Managlﬁ Member




